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EDITORIAL

Dot Page, National President

Advocating for Advocacy
Last July, when I wrote about the deregistration of the National Council of Women by the Charities Commission, I called it an unfinished story. It is time for another episode.

You’ll recall that the reason the Commission refused to recognise NCWNZ as a charitable organisation, according to its  (wonderfully titled) Manager of Monitoring and Investigation, was that its advocacy was a ‘principal’ rather than an ‘ancillary’ activity. It could not therefore be regarded as existing purely for charitable purposes.

To what extent advocacy is an acceptable activity for a not-for–profit organisation seeking registration with a Charities Commission and how charitable purposes should be defined are questions of importance to many voluntary organisations, and not only in NZ. 
Late last year the Australian High Court found in favour of one such organisation, Aid/Watch, ending its four year tussle with the Commissioner of Taxation to gain tax-exempt charitable status. Having deliberated on the meaning of the terms ‘charitable institution’ and ‘political purposes’, the Court found that the group’s role in generating public debate about the efficiency of foreign aid was not a political activity but a charitable one, in that it was of benefit to the community.

There is renewed activity around the issue in NZ. Voluntary organisations are preparing to lobby Government about the terms of the Charities Act and the role of the Charities Commission. The Association of Non-Governmental Organisations of Aotearoa (ANGOA) recently held a widely representative forum on the subject, attended by leaders of 33 national organisations, networks and umbrella groups. 
From this forum and subsequent discussions, ANGOA has produced a concise and clearly argued position paper which deals with issues around the interpretation of the Charities Act 2005 and a newer development, a radical proposal to absorb the Charities Commission into the Department of Internal Affairs. (ANGOA Position Paper: The Charities Commission and the Charities Act 2005, 7 July 2011)

ANGOA reports virtual unanimity around three points:

First, any plans to absorb the Charities Commission into Internal Affairs should be put on hold. The Government is committed to a full review of the Charities Act 2005 by 2014 so it makes no sense to restructure the Charities Commission - as such a merger would require - before the review.

Secondly, as a matter of urgency, the scheduled review of the Charities Act should be brought forward, to aim for a completion date of 2013.

And thirdly, a moratorium should be imposed on deregistrations and refusals of registration on the basis of advocacy until the review has taken place. 

Maintaining that the Commission has taken an overly restrictive approach to the definition of charity ANGOA proposes instead a definition, along the lines of the recent Australian judgment, with an emphasis on public benefit. 

It should be stressed that there is no question of NZ voluntary organisations being hostile to the overall concept of a Charities Commission or ungrateful for the services the present one offers. Its educative function, helping train volunteers in governance and financial management, is appreciated. Its independent status is greatly valued. 
The main change advocated is a cultural one: a movement away from concern with ‘policing’ the voluntary sector and towards support for the good that accrues to the community from charitable activity, broadly defined.

Our own NZFGW Charitable Trust is registered with the Charities Commission, but because we have separated the charitable donations we make through our awards from our general National Executive business we have not been directly affected by the narrow definition of ‘charitable’ currently adhered to. 
Nevertheless, as part of the voluntary sector of civil society, we should be aware of possible changes to the legal framework within which we operate. There is the probability of change from another direction too. The Law Commission has just released an Issues Paper calling for discussion, and submissions by 30 September, on reform of the Incorporated Societies Act 1908. The Act is described as ‘uncomfortably old’ and its review is intended to offer better support to not-for-profit organisations. The proposals put out for discussion involve, among other things, some standardisation of registered societies’ constitutions and a code of practice for good governance. We are likely to be affected by changes either to the Charities Act or the Incorporated Societies Act and should keep a careful eye on developments.

Postscript:  After I wrote the above, we learned that changes to the Charities Commission were to be discussed by a Cabinet Committee and reported to Cabinet within a few days. Our PAC Linda Robertson has sent an email supportive of the ANGOA paper.

